
General Guidance for the Investigating Officer.
The IO appointed to do a formal investigation will use DD Form 261, Report of Investigation--Line of Duty and Misconduct Status, and append appropriate statements and other documents to support his or her findings.  The IO will gather all facts connected to the incident (military and civilian reports/documents, maps, diagrams and/or medical examination reports).  The IO must ascertain dates, places, persons, and events definitely and accurately in order to provide the approving authority with an accurate understanding or “word picture” of the incident being investigated.  The IO must ensure that the investigation contains enough pertinent information (direct and/or indirect evidence) to support the findings of fact and enable later reviews to be made without more information.  Barring unusual circumstances, the investigation normally should be completed, legally reviewed, and acted upon by the approval authority within 75 days from the time of the incident.  

Before beginning the investigation, the IO should: 1) obtain and carefully read a copy of Chap 3, paragraphs 3-3, 3-7, and 3-8 of AR 600-8-4 to review guidance on LD evidence gathering, presumptions and rules along with guidance contained in AR 15-6 for conducting an informal AR 15-6 investigation; and 2), contact the Administrative Law Section of the Office of the Staff Judge Advocate for guidance on the investigation as necessary.

Complete investigation and prepare report.  Complete box to the right of DD Form 261, item 10.  If the investigation involves a living Soldier who is not mentally incapacitated from the injuries sustained, consult with the legal advisor and follow guidance contained in AR 600-8-4 to notify the Soldier of contemplated proposed adverse findings, in writing by certified mail, and provide a copy of the investigation report (redacted where appropriate to comply with privacy Act requirements).  The Soldier has 30 days to exercise rebuttal rights when an adverse finding is recommended.  Consider any rebuttal submitted before making a final recommendation.  Conclude and finalize the investigation after considering the rebuttal or if no response is received.

Line of Duty Determinations and Definitions.

LD (in line of duty).  This finding is made where an injury or disease (1) was incurred, contracted, or aggravated while the Soldier was on active duty; was training in an active or reserve status; was excused from duty or training; or was AWOL (absent without leave) and was mentally unsound at the inception of the absence; and (2) the injury or disease was not proximately caused by the Soldier’s intentional misconduct or willful negligence.  Most cases result in a determination of LD.  This is the most favorable determination and qualifies the Soldier involved for all available benefits.  The other two possible determinations, both coming under the NLD subheading, are considered adverse and result in diminished benefits.

NLD-NDOM (not in line of duty--not due to own misconduct).  This finding is made where an injury or disease (1) was incurred, contracted, or aggravated while the Soldier was AWOL, unless he or she was mentally unsound at the inception of the absence, and (2) the injury or disease was not proximately caused by the Soldier’s intentional misconduct or willful negligence.

NLD-DOM (not in line of duty--due to own misconduct).  This finding is made where an injury or disease was proximately caused by the intentional or willful negligence of the Soldier, regardless of the Soldier’s status at the time.  
Findings must be supported by substantial evidence, which means by a greater weight of evidence than supports any different conclusion.  The evidence must establish a degree of certainty so that a reasonable person is convinced of the truth or falseness of a fact.  This standard of proof used in line of duty determinations is more analogous to the “preponderance of the evidence” standard used in administrative proceedings than to the “beyond a reasonable doubt” standard used in courts-martial.

Proximate cause refers to the connecting relationship between an act of the Soldier and the resulting disease or injury.  Proximate cause is a cause which, in a natural and continuous sequence, unbroken by a new cause, produces an injury or disease and without which the injury or disease would not have occurred.  It is a moving or direct cause, as opposed to merely a contributing cause.  In general, it must appear that under the circumstances, the Soldier could have reasonably expected that the injury or disease might be caused by his or her conduct.

Intentional misconduct refers to any wrongful or improper conduct, which is intended or deliberate.  Intent may be expressed by direct evidence of a Soldier’s statements or may be implied by direct or indirect evidence of the Soldier’s conduct.  Misconduct does not necessarily involve committing an offense under the Uniform Code of Military Justice (UCMJ).

Willful negligence is a conscious and intentional omission of the proper degree of care, which a reasonably careful person would exercise under the same or similar circumstances.  Willful negligence is a degree of carelessness greater than simple negligence.  Willfulness may be expressed by direct evidence of a Soldier’s conduct.  Willfulness will be presumed when the Soldier’s conduct demonstrates a gross, reckless, wanton or deliberate disregard for the foreseeable consequences of an act or failure to act.  Willful negligence does not necessarily involve committing an offense under the UCMJ or local law.

Simple negligence is the failure to exercise that degree of care, which a person of ordinary prudence usually takes in the same or similar circumstances.  Simple negligence alone does not constitute misconduct.  An injury or disease caused solely by simple negligence is in line of duty unless it existed prior to service or occurred during a period of AWOL.  Mere violation of military regulation, orders, or instructions, or of civil or criminal laws, if there is no further sign of misconduct, is no more than simple negligence.
TIPS FOR INVESTIGATING SUICIDES AND SUICIDE ATTEMPTS
As a rule, a bona fide suicide attempt, in the absence of any intervening misconduct, raises a strong inference of lack of mental responsibility because of the instinct for self-preservation.  A bona fide suicide attempt is sufficient evidence to rebut the presumption that the member was mentally responsible.  Intentionally self-inflicted illness, injury or disease, not prompted by a bona fide suicide attempt, is at most, a suicidal gesture.  Such illness, injury or disease may be the result of the member’s own misconduct, unless a lack of mental responsibility can be shown.
When investigating a suicide attempt or suicidal gesture, focus on obtaining evidence on the question of mental responsibility including an expert mental health evaluation.  Consider all evidence bearing on suicide attempt or suicidal gesture and any problem that might serve as motivation for the incident.  Refer to AR 600-8-4, Chapter 4, paragraph 4-11 for general guidance on gathering information and conducting investigations into circumstances leading up to suicides or suicide attempts. 

Consider the following guidance during conduct of investigation:

a.  Contact the Criminal Investigation Division field office at the installation with geographic responsibility for the area in which the Soldier’s death occurred as well as the supporting military Staff Judge Advocate for guidance prior to and during conduct of the LD investigation.  If the investigation is also intended to ascertain lessons learned for the Soldier’s command in order to know how to enhance suicide prevention awareness, also seek advice from the supporting Inspector General office before conducting the investigation.
b.  Find out with whom the Soldier had spent time prior to the incident and interview them to see if the Soldier’s behavior had changed from the usual behavior.  Ask for changes for up to a month prior to the incident in an attempt to uncover changes in personality.  Ask family members, friends, supervisors, and subordinates.  Contact chaplains and mental health personnel at the supporting military medical treatment facility to see if the Soldier had been seen for counseling.  Although these two sources may not be able to reveal the information disclosed during counseling sessions because of confidentiality, they will at least be able to advise if the Soldier sought counseling and if he or she was considered suicidal.

c.  Determine if Blood Alcohol Test (BAT) was conducted.  If not done, indicate why not.  If intoxication is suspected as a contributing factor to the incident, but a BAT was not conducted, on what was the suspected intoxication based, slurred speech, staggering gait, incoherent thought patterns?

d.  If alcohol or drug use is suspected, interview witnesses who saw the Soldier prior to the incident to determine physical state or behavior.  Ascertain how many hours before incident Soldier had started and stopped drinking.

e.   If an overdose of medication, either prescription or non-prescription was used, determine when and how the Soldier obtained the medicines and how many he took.

f.  Find out if the Soldier asked for help or advised someone of what he had done immediately after the action, and if so, whether he or she expressed any remorse for the suicide attempt.

g.  Was there a possibility that an apparent motor vehicle accident was actually a suicide attempt made to look like an accident for insurance purposes?  If either the military or civilian police conducted an investigation, determine whether these indicate possible suicide gestures on the part of the victim and upon what basis this determination was made: 

· driving at a high rate of speed, 

· walking down the middle of a road, 

· or running out between parked cars?

h.  What was the state of mind (anger, excitement, depression) of the Soldier prior to the suicide/suicide attempt.

i.  For incidents involving firearms, determine how the Soldier got the weapon and what his level of expertise was in handling that type of weapon.

j.  Did the Soldier leave a note indicating that he or she wanted to end his or her life or to get out of a distressing situation?

k. Check to determine if local authorities have done an investigation or were involved in any way. Translated legible copies of their investigations or reports must be provided.

l.  Include a mental health assessment with LD investigation for all suicides and suicide attempts.  Line of Duty determinations of suicide or attempted suicide must determine whether the Soldier was mentally sound (in the medical sense of the term, not in the legal sense of the term) at the time of the incident.  The question of sanity can only be resolved by inquiring into and obtaining evidence of the Soldier’s social background, actions and moods immediately prior to the suicide or suicide attempt, troubles that may have motivated the incident and examinations or counseling by specially experienced or trained persons.  In all cases of suicides or suicide attempts, a mental health officer must review the evidence collected to determine the bio-psychosocial factors that contributed to the Soldier’s desire to end his or her life.  The mental health officer will render an opinion as to probable causes of the self destructive behavior and whether the Soldier was mentally sound or unsound at the time of the incident, based on the standards outlined in bold text above, and on what basis was this determination founded.
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